Minutes of Regular Meeting

March 7, 2024 @7PM

Baughman Township Trustees met in regular session March 7, 2024 at the Baughman
Township Office, 3470 N Mt Eaton Road, Burton City, Ohio at 7:00 PM. All members were
present. Chairman Robert Graber called the meeting to order and led the Pledge of
Allegiance. Motion Mr. Kaufman to make corrections to the minutes regarding the discussion
about Graber abstaining from EWFD discussion due to a related employee at EWFD. Motion
died for lack of second. This issue can be discussed further during old business-EWFD. Motion
Mr. Geiser, second Mr. Graber, to approve minutes of the February 1, 2024 meeting. Graber-
yes, Kaufman-no, Geiser-yes.

Public Comment: Mr. Stalnaker wants motion-activated videotape of meetings.

Ms. Turciano mentioned the decision of the 9" district and said it was an atrocity for
the Township to spend so many dollars on a frivolous lawsuit. She suggested a newsletter
would keep people informed.

Mr. Dennis Hochstetler said people should have had a say in the start of EWFD. Also,
people should not be expected to sit quietly during the meeting.

Krug Road resident was concerned that there is only public comment at the beginning
and not during the meeting which takes away people’s first amendment rights.

Visitors: North Lawrence VFD Chief Rock and Mr. Elliot Lee gave fire report. Chairman
Graber mentioned a possible change of MABAS and coverage area to have the closest, most
appropriate stations responding. NLVFD is aware and would love to be a part of that
conversation.

Fiscal Officer Business:

Pay bills: Motion Mr. Kaufman, second Mr. Geiser, to pay bills. Graber-yes, Kaufman-
yes, Geiser-yes.

Financials: Motion Mr. Geiser, second Mr. Kaufman, to approve the financial reports.
Graber-yes, Kaufman-yes, Geiser-yes.

Schwab: The Fiscal Officer reported that the problem with Schwab Investments
continues. Repeated calls get no answer about our funds or about investment of government
funds. She is unable to invest funds that have matured so they are in a low/no interest
account. She will continue to try to get information about government fund investing from
Schwab.

Insurance: Trustees reviewed the OTARMA insurance package. Motion Kaufman,
second Geiser to approve without changes. Graber-yes, Kaufman-yes, Geiser-yes.

OTARMA Grant: Trustees discussed how to use the OTARMA safety grant. It could be
used for siren repair, education, safety products. First aid kit was discussed-NLVFD said they
could provide the first aid kit.

Armstrong: Email accounts will be set up at no cost, through Armstrong Cable, for
each Trustee and for Road Supervisor. New business cards will be printed with this
information on it.

Brownfields: Wayne County is identifying brownfields for remediation. Koppers site
will be recommended.
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Road Supervisor Adam Moomaw Report:

Road grader: Repairs continue with new bearings, new seals, and work by Yoder
Hydraulics.

Truck #1: The tail gate is bad and may need replaced. Trustees discussed options
including A&K Welding and Galion.

Broom: Mr. Moomaw presented a quote for a broom. Trustees discussed. It would
be nice for berming. Mr. Graber said if the dirt is not cleaned up it can be a muddy, greasy
mess. It can also be used for clearing salt. Truck mount would be the same as plow mount.
Mr. Kaufman spoke of the need for extra hydraulic lines to connect. Brooms like this are not
available for rent and can’t find a used one on the market. Currently the price has not gone
up. Motion Mr. Geiser to buy broom from Southeastern Equipment for $15,950. Second Mr.
Kaufman. Graber-yes, Kaufman-yes, Geiser-yes.

Keck Road: There is another tile problem, the road is pushing up. Trustees discussed
pipes and catch basins. Mr. Moomaw would like to have D&L Drain there when this project is
attempted.

Other Road Items: Purchased new Milwaukee drill at a good price from Airworks. The
Backflow tests have been completed. The new truck add-ons are not completed so payment
will be withheld.

Road Patch: Mr. Moomaw would like to be a year ahead with road patch and prep.
Mr. Graber passed out a spreadsheet, prepared with Road Supervisor, that reflects road
usage and history.

Old Business:

Fire Prevention Officer: Mr. Chad Mutersbaugh was present to discuss the fire
prevention officer job. He had met with Chairman Graber. He would like to continue with
the job and would like a job description. Plan B: Mr. Mark Geiser spoke with Marshallville
VFD who are willing to contract for $2000 to do the Fire Prevention job. He investigated
Township Law regarding fire investigator and found that it is vague and antiquated. NLVFD
said they inspect based on complaints and do schools. They are willing to include Mr.
Mutersbaugh under their system. Mr. Mutersbaugh generally has a handful of complaints,
questions, and remediation. Trustees said reports should be sent promptly.

Motion Mr. Graber, second Mr. Kaufman, to amend the resolution appointing Fire
Prevention Officer Chad Mutersbaugh to include job description and that he will be working
under North Lawrence Volunteer Fire Department. Graber-yes, Kaufman-yes, Geiser-yes.

EWFD litigation: Chairman Graber reported that the Ninth District Court has ruled on
the mandamus lawsuit in favor of Auditor Jarra Underwood and against the Township. The
attorney asked if Baughman Township wants to appeal.

Mr. Kaufman said an appeal would be ridiculous, the Township has spent enough.
There is no guarantee the Supreme Court would overturn. The Ninth District did not do their
job as judges but this is what we got and it is time to move forward.

Chairman Graber agreed it is time to move forward. An appeal is not advisable. Do
not end the relationship with the attorney until all documents and records are turned over.

Mr. Mark Geiser Is for being done with this lawsuit. He is not in favor of spending
money to go to the Supreme Court.

The Fiscal Officer will notify the attorneys and request records.
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Sirens: Repairs will continue next week on the remaining 4 sirens.
New Business:

Bids for Road Work: Trustees opened and reviewed rock, stone and road oil bids.
Stone bids were received from Kandel Trucking, Orrville Trucking and Grading and Holmes
Supply. Motion Mr. Kaufman, second Mr. Geiser, to accept all stone bids including Orrville
Trucking and Grading if paperwork is completed. Graber-yes, Kaufman-yes, Geiser-yes.

One road oil bid was received from Melway Paving. Mr. Kaufman made motion to
accept the Melway road oil bid. Second Mr. Geiser. Graber-yes, Kaufman-yes, Geiser-yes.

Planning Commission Land Use: Mr. Mark Geiser reported on the Land Use meeting
held recently. This is to begin the process, to review plans, and to consider such things as “Ag
Zoning.” There is lots of development from surrounding counties, Wooster is growing. Most
attending Townships were in favor of planning. Concern was expressed about solar farms.
Mr. Kaufman does not want more development but sees a need to keep property taxes low.
There need to be incentives if expected to conserve. ASA’s are one such incentive.

Trustees briefly discussed fire protection. Mr. Geiser said that the Marshallville Mayor
expressed interest in covering the north part of the Township and would like to be included in
discussions. Mr. Graber said North Lawrence Fire Department should be in the discussions —
we need all first responders.

Trustee Reports:
Mr. Graber mentioned the upcoming Wayne County Trustee Meeting on March 27.
Some of the shrubbery around the Township Office is overgrown. Mr. Moomaw will remove.
Mr. Geiser suggested taking the fire extinguishers to Albrights for updating. Trustees
agreed that he should go ahead do what is necessary.
Mr. Kaufman said there should be safety kits in trucks, including flares.

Motion to adjourn Kaufman, second Geiser. Motion carried. 9:31 PM

Chairman

Fiscal Officer
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PAYMENTS March 7, 2024

Number [Post Date| Total Warrant Amount|

| Payee

17-2024
19-2024
20-2024
22-2024
23-2024
24-2024
25-2024
26-2024
8885
8886
8887
8888
8889
8890
8891
8892
8893
8894
8895
8896
8897
8898
8899
8900
8901
8902
8903
8904
8905
8906

2/16/24
2/29/24
3/4/24
37124
3/7/24
3/5/24
3/5/24
3/5/24
3/7124
37124
3/7/24
3/7124
3/7/24
3/7/24
3/7124
3/7/24
3/7/24
3/7124
3/7/24
3/7/24
3/7124
3/7/24
3/7/24
37124
3/7/24
3/7/24
3/7124
3/5/24
3/7/24
37124

$2,159.11
$10.25
$2,207.78
$781.51
$0.00
$1,142.50
$261.53
$730.48
$4,758.30
$1,105.50
$367.50
$1,370.00
$125.98
$631.87
$0.00
$111.52
$4,758.30
$1,510.02
$732.55
$10,245.63
$15,901.00
$264.74
$103.42
$0.00
$353.74
$74.37
$138.78
$786.20
$117.15
$598.00

$51,347.73

Adam T Moomaw

Commercial & Savings Bank

Adam T Moomaw

ORRVILLE MUNICIPAL UTILITIES
Void

CAROLYN S BAER

Mark W Geiser

Robert E Graber

WAYNE COUNTY COMMISSIONERS
Buckingham, Doolittle & Burroughs LLC
A&K Welding LLC

Fought Signs

CROSS TRUCK EQUIPMENT CO, INC
Yoder Hydraulics Ltd

Air Works Ltd

Akron Bearing Void

WAYNE COUNTY COMMISSIONERS
World Fuel Services Inc

Joe's Grauge and Son, Inc
OhioTownship Association Risk Management Auth
Henderson Products, Inc.

ALBRIGHT WELDING SUPPLY INC
Horst Welding & Fabrication, LLC

Orlo Auto Parts Void

Adam Moomaw

CAROLYN S BAER

Gannett Ohio LocaliQ

Jeffrey M Kaufman

Commercial & Savings Bank

Air Works Ltd

Total Expenditures
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e-filed on 03/04/2024 08:33 AM in Wayne County, Ohio

STATE OF OHIO IN THE COURT OF APPEALS

yss: NINTH JUDICIAL DISTRICT
COUNTY OF WAYNE

STATE OF 01110 EX REL. BAUGHMAN
TOWNSHIP, OHIO
0.22AP0051

Relator

ORIGINAL ACTION IN

JARRA UNDERWOOD MANDAMUS

Respondent

Dated: March 4, 2024

PER CURIAM»

{in} Baughman Township has petitioned this Court for a writ of mandamus
directed to Respondent, Wayne County Auditor Jarra Underwood. Auditor
Underwood filed an answer in which she sought dismissal of the action for
various reasons, including that the complaint failed to state a claim upon which
relief could be granted. Baughman Township moved for summary judgment and
Auditor Underwood responded. The parties then attempted to resolve this
matter through mediations but were unsuccessful. For the following reasons, this
Court must dismiss this case.
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Requirements for Writ of Mandamus

{$12} Baughman Township has sought a writ of mandamus. The writ of
mandamus "is a

writ, issued in the name of the state to [a] person, commanding the performance of an
act which the law specially enjoins as a duty resulting from an office, trust, or station."
R.C. 2731.01. It is, "an order, in this case to a public officer, to perform an act which the
law specifically enjoins as a duty resulting from [her] office." State, ex rel. Hodges, v, Taft,
64 Ohio St.3d 1, 3 (1992), citing

R.C. 2731.01. To grant a writ of mandamus, this Court "must find that the relator has a
clear legal right to the relief prayed for, that the respondent is under a clear legal duty to
perform the requested act, and that the relator has no plain and adequate remedy at law." Id
Baughman Township must demonstrate all three elements for this Court to grant the writ
of mandamus. It must prove its claim to the by clear and convincing evidence. Stale ex rel.

Manley v. Walsh, 142 Ohio SI.3d 384, 2014-Ohio-4563, { 13,

{113} There are a number of limitations on this Court's ability to grant a writ of
mandamus, A writ cannot issue to control an officer's exercise of discretion, but it can
compel the officer to exercise discretion when the officer has a clear legal duty to do so.
Hodges, 64 Ohio St.3d at 4. See, also, State ex rel. Athens Cty. Bd of Commirs. v. Gallia,
Jackson, Meigs, Vinton Joint Solid Waste Mgt. Dist. Bd. of Directors, 75 Ohio St,3d 611,
614 (1996). Mandamus is an extraordinary remedy; the writ should be issued with great

caution and only when the way is clear.

Manley at 1l 18.
Limitations on granting the Writ of Mandamus

{V} If the allegations of the complaint for writ of mandamus show the real
objective is a declaratory judgment, "the complaint docs not state a cause of action in
mandamus and must be dismissed for want of jurisdiction»" (Quotation omitted.) State ex
rel. Obojski v. Perciak, 113 Ohio Sl,.3d 486, 2007-Ohio-2453, § 13 To determine the true
nature of the claim, we must examine the complaint to determine the remedy sought by
Baughman Township. Id. Even if some allegations in the complaint refer to compelling the
performance of a duty, if the request establishes the relief it seeks is a judgment declaring
that respondent's action is improper, that appears to seek a declaratory judgment which this

Court lacks jurisdiction to grant. Id. at 1l 14.
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{F} One final consideration is critical to this Court's decision. It is well settled that
a "writ of mandamus will not issue to compel a public official to perform a legal duty
which has been completed.” State ex rel. Breaux v. Couri of Common Pleas of Cuyahoga
Cnty., 50 Ohio St.2d 164 164 (1977). As noted above, mandamus provides a remedy if a
statute creates a duty and the public official refuses to act, but that is because mandamus
would remedy the official's refusal to perform a duty. Slate ex reL Corrigan v. Seminatore,

66 Ohio SL2d 459, 463-464 (1981).

Factual allegations of the complaint
{116} According to the complaint, in 2012, four municipalities, Baughman
Township, Sugar Creek Township, the Village of Marshallville, and the Village of Dalton,
executed a joint resolution. By that resolution, they agreed to create the East Wayne Joint
Fire District. The Fire District was intended to provide each of the municipalities with fire

protection services.

{117} The municipalities executed an amended joint resolution in 2014 and,
pursuant to that resolution, agreed to pay the following sums to the Fire District on an
annual basis for fire protection services: (1) $70,000 on behalf of Baughman Township; (2)
$70,000 on behalf of Sugar Creek Township; (3) $12,600 on behalf of the Village of
Marshallville; and (4) $72,000 on behalf of the Village of Dalton. The resolution provided
that, upon the withdrawal of any municipality from the Fire District} the Auditor would
""ascertain, apportion and order a division of the vehicles, equipment, supplies, funds on
hand, monies and taxes in the process of collection, except for taxes levied for the payment
of indebtedness, credits, and real and personal property, either in money or in kind, on the
basis of the valuation of the respective tax duplicates of the withdrawing township or

municipal corporation and the remaining territory of the Fire District. "

{118} Sugar Creek Township withdrew from the Fire District effective January 1,
2017; that withdrawal is not at issue in this case. Baughman Township withdrew from the

Fire District effective January 1, 2019,

Authority to create and dissolve a fire district

{319} Townships and municipal corporations may, by adoption of a joint

resolution, create a joint fire district. ROC. 505.371(A). A joint fire district is governed by
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a board of fire district trustees. R.C. (B). The board may exercise the same powers as

granted to a board of township trustees, including the power to levy a tax. Id

{1110} The board may establish charges for the use of ambulance or emergency
medical services. R.C. 305.371(C)(1). The fees collected under this section are kept in a
separate fund, the ambulance and emergency medical services fund. R.C. 505.371 This
fund is to be used for the costs of the management, maintenance, and operation of
ambulance and emergency medical services in the district. Id

The statute provides steps for adding new members to the joint fire district and for

existing members to leave the district. R.C. 505.371 (D). A member may withdraw by the
adoption of a resolution ordering withdrawal. R.C. 505.371 (D). That resolution becomes
effective on or after January 1 of the year following the adoption of the resolution of
withdrawal. R.C 505,371 (D). After the member withdraws, the district cannot levy taxes
except for the payment of indebtedness within the district as it was comprised at the time

the indebtedness was incurred.

RIC 505.3710)).
{1112} Upon the withdrawal of a member, the county auditor is responsible for

dividing funds:

the county auditor shall ascertain, apportion, and order a division of the funds on
hand, including funds in the ambulance and emergency medical services fund,
moneys and taxes in the process of collection, except for taxes levied for the
payment of indebtedness, credits, and real and personal property, either in
money or in kind, on the basis of the valuation of the respective tax duplicates of
the withdrawing municipal corporation or township and the remaining territory
of the joint fire district.

R.C. 505.371(D).

{9113} Baughman Township notified the Auditor of its withdrawal and requested
her to ascertain, apportion, and order a division of the Fire District's funds pursuant to the
statute and amended joint resolution. The Auditor determined that Baughman Township
was entitled to a division of the ambulance and emergency services fund and not a division
of the general fund of the Fire District. She concluded it would not be equitable to divide
the general fund based on a percentage of the tax duplicate because the amounts paid to the

Fire District were based on the contractual contributions rather than tax payments.
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Accordingly, the Auditor determined that Baughman Township was entitled to 58.2% of

the ambulance and emergency services fund rather than 58.2% of all of the funds.

{1114} Baughman Township asserted in its complaint that the Auditor had a clear
statutory and legal duty pursuant to R.C. 505.371(D) and the amended joint resolution to
ascertain, apportion, and divide all of the Fire District's funds on hand based on the tax
base valuation of each entity. According to the complaint, the Auditor divided the funds,
but only the funds in the ambulance and emergency services fund. The complaint alleges
that the Auditor's decision was clearly erroneous. It further alleges that the Auditor has
failed to comply with, or otherwise perform, her respective statutory and legal duties,
including but not limited to, the duties set forth in R.C. 505.371 (D) and the amended joint

resolution.

{1115} Baughman Township seeks an order from this Court compelling the
Auditor to comply with her statutory and legal duties set forth in the statute and the
resolution. The complaint also explains that Baughman Township and its residents have a
financial interest in the outcome of this action, as do the remaining members of the Fire
District. It notes that the Ohio Attorney General, in Opinion No. 1981-027, endorsed the
use of contractual contributions to fund a joint fire district, but it did not provide guidance
on distribution of funds when an entity withdraws. The complaint concludes this
discussion by emphasizing that a decision by this Court in this mandamus action would
provide a public benefit to the remaining members of the Fire District and all Ohioans by

providing guidance on the issue of how assets are to be divided under these circumstances.

{1116} Baughman Township's complaint and prayer for relief, sought a writ of
mandamus directed to the Specifically, it sought an order directing the Auditor to ascertain,

apportion, and divide the Fire District's funds by tax valuation as of January 1, 2019.

{1[17} In her answer, among other things, the Auditor asserted that Baughman
Township failed to assert a claim upon which relief could be granted, the answer otherwise

agreed with the underlying factual assertions in the complaint about the formation of the

Fire District and Baughman Township's withdrawal from the Fire District.

{1118} Baughman Township moved for summary judgment. In its motion, it

argued that the Auditor had a duty to divide the funds of the Fire District and, because she
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had not, it was entitled to summary judgment granting the writ of mandamus. The Auditor
responded in opposition. She argued that her decision was subject to review only for an
abuse of discretion in this mandamus action, citing to a line of Ohio Supreme Court
decisions holding that mandamus provides an avenue to seek review of an agency decision
when no specific right of appeal is authorized. Slade ex rel. Pike CO). Convention &
Visitor's Bur. v. Pike C'/y. Bd of Comm 'rs., 165 Ohio St.3d 590, 2021-Ohio-4031, 21.

Baughman Township5 101" its part, did not seek this remedy in its complaint.

{1119} The Auditor further argued that the case should be dismissed for failure to
state a claim upon which relief could be granted and that she properly applied the statute to

divide the funds according to the statute.

Baughman Township is not entitled to the Writ of Mandamus

{1120} As noted at the outset of this decision, for this Court to grant a writ of
mandamus, Baughman Township must demonstrate that it has a clear legal right to the
relief prayed for, that the Auditor is under a clear legal duty to perform the requested act,
and that Baughman Township has no plain and adequate remedy at law. Baughman
Township alleged in its complaint that it had a clear legal right to require the Auditor to
divide the funds. Its complaint also alleges that the Auditor did divide the funds, just not in
the way that Baughman Township thought the funds should be divided. The Auditor

agreed in her answer that she divided the funds.

The Auditor has performed her duty

{VI} A "writ of mandamus will not issue to compel a public official to perform a
legal duty which has been completed.” Breat,w, 50 Ohio St.2d at 164. Here, the Auditor
did not fail to act. Instead, the complaint and answer make clear that the Auditor divided

the funds, just not the way Baughman Township wanted the funds to be divided.

{'122} Mandamus provides a remedy if a statute creates a duty and 'the public
official refuses to act. State ex rel. Corrigan v. Seminatore, 66 Ohio St2d at 463464. Here,
however, the Auditor acted. Baughman Township disagrees with how the Auditor divided
the funds. There can be no question, however, that the Auditor received notice that
Baughman Township withdrew from the Fire District and the Auditor ascertained,

apportioned, and divided the funds on hand.
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{03} Baughman Township and 'the Auditor have different interpretations of 'the
statute and how it should apply. Baughman Township's complaint suggests there is only
one meaning for how a fire district's funds should be divided when a member withdraws.
However, its complaint also encourages this Court to enter a decision in this mandamus
action so that the remaining entities in the Fire District and all Ohioans will benefit by this
Court providing guidance on how funds are to be divided when an entity withdraws. In
other words, Baughman Township's complaint itself highlights that the statute is not clear.

When the duty is unclear, mandamus relief is unavailable. Manley, 2014-0hio-4563, 18.

Baughman Township's real objective is a declaratory

judgment
{$124} We must conclude that the allegations of the complaint show Baughman

Township's real objective is a declaratory judgment. Baughman Township sought an order
from this Court that the Auditor did not correctly apply the statute in dividing the Fire
District's funds. While it couched this in terms of mandamus, the remedy Baughman
Township sought was not mandamus — because the Auditor has already acted — but,

rather, a declaration that the Auditor has not divided the funds correctly.

{05} Baughman Township's complaint does not state a cause of action in
mandamus. Obojski, 113 Ohio St.3d 486, 13. We have examined the complaint to
determine the true remedy sought by Baughman Township. Even though some allegations
in the complaint refer to compelling the performance of a duty, the relief the complaint
seeks is a judgment declaring that the Auditor's action is improper. As the Supreme Court
has recognized, that seeks a declaratory judgment which this Court lacks jurisdiction to

grant, Id. at 14.

Mandamus cannot create a duty

{1126} We noted earlier that Baughman Township's complaint encouraged this Court to
provide guidance for the remaining members of the Fire District and other litigants who encounter

a similar issue. To put it another way, Baughman Township asked this Court to state the
duty owed by the Auditor, While that is understandable, given the dispute between the
parties, that is beyond this Court's authority. A mandamus action does not permit a court to
create a legal duty. State ex reL Stanley v. Cook, 146 Ohio St. 348 (1946), paragraph eight
of the syllabus. The creation of the legal duty is the distinct function of the legislature and
courts are not authorized to create the duty and then enforce it in mandamus. State ex rel.

Pipoly v» State Teachers Retirement Sys. , 95 Ohio St.3d 3279 2002-C)hio-2219, 18.
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Where the right to relief is not clear, mandamus is not appropriate. See, Manley,

2014-Ohio-4563, o6,

Conclusion

{1[27} Baughman Township is not entitled to a writ of mandamus and its motion
for summary judgment is denied. Auditor Underwood's motion to dismiss is well taken and

this case is dismissed.

{08} Costs are taxed to Baughman Township. The clerk of courts is hereby
directed to serve upon all parties not in default notice of this judgment and its date of entry

upon the journal.

see Civ.R. 58.

Mot M=

SCOT STEVENSON
FOR THE COURT

SUTTON,Js FLAGG 'LANZINGER$J. CONCUR

APPEARANCES:

JOSHUA E. OFARRELL and JUSTIN S. GREENFELDER, Attorneys at Law, for
Relator,

JAMES F. MATHEWS, Attorney at Law, for Respondent.



